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For tiie Second Circuit 

No. 71-1649 

Exxon Corporation, successor by m«*rger to 
Esso International, Inc., 

Pla inłiff-A pptllce, 

—against— 

A. L. Buruank & Company, Ltd., 

Defendunt-Appellant, 

—and— 

United States of America, 

Dcfendant-Appellee. 

KEPLY BR1EF FOK APPELLANT 
A. L. BURBANK & COMPANY, LTD. 

Statement 

The brief of Appellee United States of America (“USA”) 
reveals a fuilure to lully comprehend the position of Appel- 
lant A. L. Burbunk & Company, Ltd. (“Burbank”) ; in the 
within suit and thus USA attributes to Burbank a legał 
theory never advaneed by Burbank at either the trial or 
the appellate level. USA argues in its brief that Burbank 
belatedly asserts a breach of contract theory (pp. 4, 5). 
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In fact, Burbank’s position is one of simple eąuity and łs 
fully set forth in Burbanks brief heretofore filed herein. 

Reply lo USA’» Point I 

In its brief, USA argues (pp. 4, 5) that Burbank has 
raised the breach of contract theory for the first time on 
appeal and then USA describes (p. 5, lines 15-11 from bot- 
tom) Contracts MA-3927 and MA-3928 as agreement be- 
tween “Maritime Administration, Burbank and the ves- 
sel’s owner” (italics ours). The fact is that Burbank was 
not a party to either of the said contracts (A 13a, 22a) and 
no breach of contract theory has ever been advanced by 
Burbank. 

USA admits that Burhank's eąuitable position was pre- 
sented at trial (p. 4, lines 9-5 from bottoin) and it is this 
position which is the basis for the within appeal. Burbank’s 
trial briefs (Kecord, Doc. Nos. 41, 43, 44) relied upon the 
same equitable argument that Burbank’s appeal brief sets 
forth and Burbank’s appeal brief cites the same reported 
case and contract (MA-3928) that was cited to the trial 
court. USA is correct in stating (p. 4) that Burbank does 
not appeal from the trial court’s determination of the 
agency question. 

It is suhmitted that the “reasonable interpretation” of 
Contracts MA-3927 and MA-3928 set forth in USA\s brief 
(p. 5, lines 15-7 from bottom) defies the simple, plain mean- 
ing of the contract terms and would perinit USA at its 
whim to deny payment of the Yesser.s incurred operating 
expenses. Contract No. MA-3928 (A 21a, para. 3ii) pro- 
vides that charter hire (i.e. earnings of the Vessel) shall 
be held (in the Cash Collateral Account) until “Maritime 
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(i.e. USA) slmll have determined the amount (if any) to 
be paid to the Company (or its agent) for the eontinued 
current operation of the Vessel; ...” The plain meaning 
of these words rnust be that the Ve.ssel’s operating expenses 
will be paid alter USA is satisfied as to the type and 
amount of these expenses, and not that USA can deeide 
at its whim whether or not to pay a properly incurred 
operating expen.se in a known amount. Certainly, in view 
of the aforesaid plain language, the payment procedures 
established by USA and Irving and the conduct of USA 
(all set forth in Uurbank’s appeal brief herein). Burbank’s 
reliunce on the former interpretation is justified. 

Reply to USA's Point II 

In Fir.st Xat'l Bank v. Dudley, 231 F.2d 3% (1) Cir. 15156), 
the eourt recognized (p. 35(8) that the bank had a right 
of set-off under the llankruptcy Act which would be appli- 
cable unless there were circumstances which rendered its 
application inequitable. The eourt found srch circumstances 
in, among other things, the bank’s agreement to the pro- 
rata payment arrangement and the creditors’ reliance on 
this arrangement (p. 402 [8-10]). Therefore, the eourt ap- 
jdied the doctrine of equitable e.-toppel to deny the bank’- 
claim of set-off (pp. 400-1 [5, 6]). 

In the within case, there is no such statutory right of 
set-off in favor of USA. This case involves USA's agree¬ 
ment and participation in the payment arrangement estab¬ 
lished by Contract No. MA-35128 (which specifically pro- 
vided for payment of the Vessel’s operating expenses) and 
Ilurbnnk’s reliance thereon. 


<• 




4 


In its brief (p. 9, lines 16-23; p. 3, lines 18-20; p. 0, lines 
3-11), USA asserts that Burbank inade no tiinely applica- 
tion for the transfer of funds intojUe Special Account in 
order to pay the lnvoiee. USA ignores the 1'acts set forth 
on page 6 of Burbank’s appeal brief. The Invoice was in- 
cluded in Burbank’s request for transfer of funds by letter 
dated December 3, 1965, with expense stateinent attached. 
There were insuflicient funds in the Cash Collatera! Account 
to pay all expenses at that tinie. Suflicient funds were re- 
ceived later in December, 1965, but tliese funds were with- 
drawn by USA on January 0, 19G6 without payment of any 
outstanding expenses. If USA is contending that Hurbank 
should have rc-submitted the same expense statement after 
December 29, 1965 (when the lina) funds were received 
into the Cash Collateral Account), and before January 6, 
1966 (when the funds were unilaterallv withdrawn bv USA 
without notice to Burbank), it is respectfully submitted 
tliat this contention is absurd under the circumstances. 

Reply to USA’b Point III 

USA’s contentions hereunder have been answered under 
Point II of Burbank’s appeal brief and in the within brief. 
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CONCLUSION 

The judgment and decree of the District Court dismiss- 
ing tłie cross-elaim of Burbank against USA should be re- 
versed and judgment should be entered in favor of Bur- 
bank and against USA for $31,111.00, plus costs and dis- 
bursements. 


Respectfully submitted, 

Burkę & Parsons 
Attorneys for Defendant-Appellant 


Alfred A. Meyer 
Of Counsel 
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